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Introduction

The United States Parol e Comm ssion (“Conmm ssion”) assuned
the powers, duties and jurisdiction of the District of Colunbia
Board of Parole on August 5, 2000, pursuant to the National
Capital Revitalization and Sel f-CGovernnent | nprovenent Act of
1997, Pub. L. No. 105-33, § 11231(a)(2), 111 Stat.712, 745
(“Revitalization Act”). The Conm ssion’s new responsibilities
i ncluded the authority to revoke parole and to nodify the
conditions of parole for D.C. Code offenders. The Conm ssion
repl aced the parole revocation procedures used by the D.C. Board
of Parole with new parole regulations. The plaintiffs, a class
of D.C. Code offenders rel eased on parole supervision, filed this
suit alleging that the Conm ssion’s new regul ations, on their

face and as applied, fail to provide the due process required by



the Fifth Arendnent of the U. S. Constitution. Plaintiffs’ claim
t hat hundreds of alleged parole violators have been arrested and
kept in custody for nonths, while the Conm ssion has failed to
provi de due process through tinely and adequat e probabl e cause
determ nations and revocation hearings, has been substantiated by
the evidence presented to this Court. Today, over a year after

t he Comm ssion assuned the duties of the D.C. Board of Parole,
many of the problens continue.

The alarming state of affairs at the Conm ssion is clear to
the Court, not only fromthe evidence submtted by the plaintiffs
in this case, but fromthe Comm ssion’s own proposed findi ngs of
fact and conclusions of law, submtted to the Court on June 12,
2001. The Comm ssion admts that “[p]rior to August 5, 2000, the
Comm ssion was al ready struggling with existing backlogs inits
parol e cases” and that “it seriously underestinated the problens
it would encounter or the staff it would need.” Defendants’

Fi ndi ngs of Fact Y 3. “As of August 5, 2000, the Comm ssion did
not have the personnel it needed to carry out the District of

Col unbi a parol e revocation function in conpliance with the
Revitalization Act, the Trustee' s certification, the requirenents
of due process, and the tine deadlines established in the
procedural regul ations which the Comm ssion published on July 26,

2000 (effective August 5, 2000).” 1Id. at § 2.



While the Conmi ssion clains that it attenpted to establish
t he necessary adm ni strative mechani sns for processing parole
violators, it admts that “these preparations did not prove
sufficient to address the serious difficulties that would
arise....” Id. at 1 3. The Commssion admts that it was
“overwhel mred by the nunber of District of Colunbia Code parol ees
who were arrested on warrants issued by the now abolished D.C.
Board of Parole and by the Comm ssion.” Id. at § 5.

The problens that the Comm ssion faced were predictable. On
June 21, 2000, Attorney Ceneral Janet Reno warned Congress that
“if the Comm ssion were not able to handle its casel oads, the
result would ‘...include a flood of related prison litigation
that could overwhel mnot only the Comm ssion’s physical and | egal
resources, but those of the Bureau [of Prisons], United States
Attorneys and District of Colunbia as well.” Id. at § 4.

When t he Comm ssion took over, there were over 200 parol ees
arrested on warrants issued by the D.C. Board of Parole. See id.
at 1 5 “The *vast mgjority’ of these arrested parol ees were
al ready overdue for revocation hearings, with delays extending
from60 days to 1 year.” 1d. Despite the existing backlog, D.C
parol ees began to be arrested on existing warrants at a rate

hi gher than the previous rate. See 1id.



The Comm ssion candi dly acknow edges that “the Comm ssion
was unable to process this influx of arrested parolees to final
revocation hearings within the time frames established by its
rules. The Conmm ssion has conceded that the situation anounted
to a near breakdown in the revocation process for D.C. Code
of fenders, with a backlog of cases in Cctober of 2000 of nore
than 400 arrested parol ees awaiting revocation hearings. See id.
at § 6. In Novenber of 2000, the Conm ssion rel eased 116
arrested parolees without hearings in an effort to reduce the
backl og, but nonet hel ess, “delays of four nonths fromarrest to
the final revocation decision continued to be comon ... wth
sone hearings delayed six nonths or nore.” Id. at 1 7. The
Comm ssion found itself “unable to provide prelimnary interviews
in atinmely manner,” and unable to determ ne when warrants were
executed, or which parol ees were awaiting hearings.

Additionally, the Comm ssion admts that the docunentary evidence
needed to nmake findings as to probable cause and as to revocation
of parole was often mssing for those parol ees arrested on
violator warrants and in the Comm ssion’s custody. See i1d. at ¢
8. The Conm ssion concedes that “[t] he extensive del ays
experienced by the five naned plaintiffs, prior to receiving

their parole revocation hearings and deci sions, were typical of



t he del ays experienced by nany parol ees” and that “[d]el ays
continue to occur in many cases....” Id. at { 16.

Wi |l e the Conm ssion nmay have aneliorated sone of the
problenms it faced last fall, the Comm ssion renains unable to
conply with its regulations. The Conmm ssion remains “unable to
conply with its regulation requiring final determnations as to
revocation within 21 days of the revocation hearing, excluding
weekends and holidays, as required by 28 CF. R 8§ 2.105(c).
Approxi mately 90 percent of the Comm ssion’s cases do not neet
this deadline.” 1Id. at § 13. Moreover, the ability of the
Comm ssion to maintain the inprovenents it has made long termis
guestionable. The Conmm ssion relies upon “significant voluntary
contributions of unpaid overtinme fromthe Comm ssion’s civil
service staff that processes its cases.” 1Id. at § 15. “These
‘“unpai d, gratuitous hours’ are necessary for the Comm ssion to
‘“maintain function.”” 1Id. The Comm ssion concedes that these
“i nprovenents are not sustainable for the long-term...” 1d.
The Comm ssion has requested, and hopes to receive, additional
funding from Congress, but admts that “there is no basis for the
Court to determ ne whether Congress will grant the ..
appropriation request....” 1d.

The Comm ssion further admts that it “is constitutionally

obligated to resolve the current problem of repeated



unconstitutional delays in the nost efficient and expedi ent
manner possible.” Defendants’ Conclusions of Law § 9. To bring
its practices in conformty wth the Constitution, the Conm ssion
states that either: (1) it nust obtain “from Congress an
appropriation sufficient for the Comm ssion to hire such
addi ti onal personnel as wll enable the Comm ssion to neet its
time deadlines and satisfy due process; or (2) in the absence of
an adequat e Congressional appropriation, to take such neasures,
including but not limted to a revision of its revocation

regul ations, in consultation with the Attorney general and ot her

i nterested agencies, to resolve the problemw thin the reasonable
period of tinme.” 1Id. at § 10. Thus far, neither of these has
happened.

It isin this context that plaintiffs, D.C. Code offenders
rel eased from custody on parol e supervision, comenced this class
action lawsuit seeking injunctive relief fromcertain
regul ations, practices, and procedures of the Conm ssion.
Plaintiffs allege that the Comm ssion’s regul ations, on their
face and as applied, systenmatically violate the constitutional
rights of D.C. parolees. Specifically, plaintiffs claimthe
Comm ssion’s regul ations, codified in 28 CF.R § 2.70, et seq.,
fail to provide parolees with either a pronpt determ nation of

probabl e cause or a tinely final revocation decision. Plaintiffs



further allege that in practice, individuals are subjected to
even greater delays than all owed under the already deficient

regul ations. Accordingly, plaintiffs seek injunctive relief from
the Comm ssion’s regul ations, practices and procedures on the
grounds that the Comm ssion’s actions violate the Fifth Arendnent
of the United States Constitution.

Pendi ng before the Court are plaintiffs’ notions for class
certification and summary judgnent and defendants’ notions to
dism ss and summary judgnent. Since the plaintiffs have
fulfilled all the requirenents to justify class certification of
this action, the Court GRANTS plaintiffs’ notion for class
certification.

Plaintiffs’ notion for summary judgnent rests on the
follow ng three grounds: 1) the Conm ssion’s regul ations, as
witten, are unconstitutional as a matter of law, 2) the
Comm ssion has failed to conply with those regul ations, resulting
in even nore egregious unconstitutional delays, and 3) the
Comm ssion’s practices constitute a policy and custom of
constitutional violations sufficient to justify injunctive
relief. Defendants’ notion to dism ss presents three argunents:
1) an action in habeas corpus is plaintiffs’ sole course of

action, 2) plaintiffs’ clains are without nmerit, and 3) the



relief plaintiffs request would violate the separation of powers
doctri ne.

The Court hereby concludes that the Comm ssion’s regul ations
relating to the timng of probable cause determ nations and fi nal
revocation hearings are in violation of the principles of due
process, both on their face and as applied, and that the evidence
denonstrates a sufficient pervasive pattern of constitutiona
violations to justify injunctive relief. Since the defendants’
contentions are refuted by both the | aw and the evidence, the
Court DENIES defendants’ notion to dismss. |In addition, the
Court GRANTS plaintiffs’ notion for summary judgnment and DENIES

def endants’ cross-notion for summary judgnent as noot.

Factual Background

The Comm ssion assuned authority over all District of
Col unbi a parole matters on August 5, 2000, pursuant to the
Revitalization Act. See Pub. L. 105-33, 111 Stat. 712 (1997).
This Act vested the Comm ssion with those responsibilities
formerly held by the Board of Parole of the District of Colunbia,
i ncluding the power to both revoke and nodify the conditions of
parol e of all persons convicted of felonies in the District of
Col unbia and | ater rel eased on parole. 1d. Pursuant to this

authority, the Comm ssion adopted new regul ations regarding its



procedures for handling the disposition of alleged parole
violations. 28 CF.R 8§ 2.70 et seq.

At the tinme the Comm ssion assunmed responsibility for D. C
parole matters, the Conm ssion inherited a | arge backl og of
cases. |Imediately, the Comm ssion found that its resources were
“overwhel med”, and operations “reached a state of near coll apse.”
7/16/01 Tr. at 101 (statenent of defense counsel M chael Stover:
“Followi ng the transition on August 5 of 2000, the Parole
Comm ssion was hit with a huge backl og of cases, 230 cases,
waiting in custody for hearings. It overwhel ned our resources.

We reached a state of near collapse.”). In October 2000, “the
Comm ssion [still] had a backl og of over 240 arrested parol ees
who were beyond the constitutional deadline established by the
U S. Suprenme Court in Morrissey v. Brewster.” 7/17/01 Tr. at 49
(di scussing the Commi ssion’s report to the Bush Adm nistration).
| ndeed, in the nonths follow ng its assunption of responsibility,
t he backl og increased. See 7/17/01 Tr. at 50.

The Comm ssion admts that it continues to face a “litany of
i ssues” including, “over 200 overdue revocation hearings; over
100 backl ogged and overdue arrest warrants; and, over 300 |ate
initial and re-hearings.” 7/17/01 Tr. at 51 (discussing the
Comm ssion’s statenents to Congress in its March 29, 2001 budget

request). Utimately, if the current state of affairs is all owed



to continue “the crisis will continue to worsen. Once again the
Comm ssion wll be in the unenviable position of either having to
rel ease offenders for whomconstitutionally required revocation
heari ngs cannot be tinely conducted, or leaving it to the U S
District Court to issue wits of habeas corpus to renedy
nonconpliance with its orders.” United States Parol e Comm ssion
Report of January 4, 2001. It is within this framework that the
def endants thensel ves have admtted, “the defendants recognize
that plaintiffs have a good case for sone appropriate relief.”

Def’'s Cross-Mt. For Sum Judg. at 37.

The U.S. Parole Commission Reqgulations At Issue

The Comm ssion enacted the follow ng, presently chall enged,

regulations in order to govern the parole revocati on process:

28 CF.R 8§ 2.98(a)(2): If a parolee is alleged to have
violated the conditions of his rel ease, and satisfactory
evi dence thereof is presented, the Commi ssion...nmy isSsue a
warrant for the apprehension and return of the offender to
cust ody.

28 CF.R 8 2.101(a): A parolee who is retaken on a warrant
i ssued by the Conm ssion shall pronptly be offered a
prelimnary interview ..The purpose of the prelimnary
interviewis to determne if there is probable cause to
believe that the parolee has violated his parole as charged.

28 CF.R 8 2.101(d): At the conclusion of the prelimnary
interview, the interviewing officer shall informthe parolee
of his recommended decision as to whether there is probable
cause to believe that the parol ee has violated the
conditions of his release, and shall submt to the

10



Comm ssion a digest of the interview together with the
recommended deci si on.

28 CF.R 8 2.101(d)(2): If the interviewwng officer’s
recomended decision is that there is probable cause to
believe that the parolee has violated a condition (or
conditions) of his release, the Conm ssioner shall notify
the parol ee of the final decision concerning probable cause
within 21 days of the date of the prelimnary interview

28 CF.R 8 2.102(f): A local revocation hearing shall be
schedul ed to be held wthin sixty days of the probabl e cause
determ nation. Institutional revocation hearings shall be
schedul ed to be held within ninety days of the date of the
execution of the violator warrant upon which the parol ee was
ret aken.

28 CF.R 8 2.103(a): The purpose of the revocation hearing
shall be to determ ne whether the parolee has violated the
conditions of his release and, if so, whether his parole or
mandatory rel ease shoul d be revoked or reinstated.

28 CF.R 8 2.103(d): Al evidence upon which the finding of
vi ol ati on may be based shall be disclosed to the all eged
violator at or before the hearing. The hearing officer or
exam ner panel may di scl ose docunentary evi dence by
permtting the alleged violator to exam ne the docunent
during the hearing, or where appropriate, by reading or
summari zi ng the docunent in the presence of the all eged

vi ol at or.

28 CF.R 8 2.105(c): The Comm ssion’s [final revocation]

deci sion shall ordinarily be issued within 21 days of the
heari ng, excludi ng weekends and hol i days.

Discussion

I. Defendants” Motion to Dismiss
The defendants’ notion to dismss is primarily based on the
follow ng three grounds: 1) the plaintiffs are precluded from

bringing this action except under habeas corpus, 2) the

11



plaintiffs’ conplaint fails to state a cl ai mupon which relief
may be granted, and 3) the relief requested by plaintiffs would
viol ate the separation of powers doctrine.

A. Standard of Review

A conpl aint “should not be dism ssed for failure to state a
claimunless it appears beyond a doubt that the plaintiff can
prove no set of facts in support of his claimthat would entitle
himto relief.” Conley v. Gibson, 355 U. S. 41, 45-46, 78 S. O
99 (1957); Kowal v. MCl Communications Corp., 16 F.3d 1271, 1276
(D.C. Gr. 1994). The clainmnt need not set out in detail the
facts upon which the claimis based; to the contrary, all that is
required is a short and plain statement of the claimthat wll
give the defendant fair notice of what the claimis and the
grounds upon which it rests. See Sparrow v. United Air Lines,
Inc., 216 F.3d 1111, 1114 (D.C. Cr. 2000). Furthernore, the
Court nust draw all reasonable inferences in the |ight nost
favorable to the non-noving party, and accept as true all well -
pl eaded al |l egations of fact. See Pitney Bowes, Inc. v. U.S.P.S.,
27 F.Supp.2d 15, 19 (D.D.C. 1998).

B. Section 1983 Action

Def endants argue that plaintiffs’ conplaint should be
di sm ssed because their clains nmay only be brought in a habeas

proceeding. “A district court shall entertain an application for

12



a wit of habeas corpus in behalf of a person in custody...on the
ground that he is in custody in violation of the Constitution or
laws or treaties of the United States.” 28 U S.C. 8§ 2254(a). In
support of their argunent, defendants rely on this Crcuit’s
deci sion in Chatman-Bey v. Thornburgh, 864 F.2d 804 (D.C. Crr
1988). In that case, the Court held that federal prisoners
chal l enging the fact or duration of their inprisonment may only
seek relief via a habeas corpus action. 864 F.2d at 809. 1In the
present case, defendants argue that since plaintiffs are
chal l enging the fact and duration of their inprisonnent,
plaintiffs clainms nust therefore be dismssed for failure to
state a claimupon which relief may be granted.

The Suprenme Court has recognized that certain clains by a
pri soner may be cogni zabl e under 42 U.S.C. § 1983. In Edwards v.
Balisok, the Court held that a prisoner’s challenge to a prison
di sciplinary hearing was properly brought as a § 1983 claim 520
US 641, 117 S. C. 1584 (1997). Essential to this decision,
the Court noted that the plaintiff had not challenged the fact or
duration of his confinenent, but rather, solely contested the
conditions of his inprisonnment. This reasoning was recently
followed by the D.C. Circuit in Anyanwutaku v. Moore. 151 F. 3d
1053 (D.C. Cir. 1998). |In Anyanwutaku, the plaintiff, a D C

pri soner, challenged the Departnent of Corrections’ calculation

13



of his parole eligibility date under 8§ 1983. 151 F.3d at 1055.
The GCircuit Court held that the plaintiff’s claimwas properly
brought under 8 1983 since parole in D.C. is entirely

di scretionary, and as such, a favorable decision would not
“necessarily inply or automatically result in a speedier rel ease
fromprison.” 151 F.3d at 1056. See also Gwin v. Snow, 870 F.2d
616, 624-25 (11th Cr. 1989); Serio v. Members of La. State Bd.
Of Pardons, 821 F.2d 1112, 1119 (5th G r. 1987); Georgevich v.
Strauss, 772 F.2d 1078, 1087 (3rd Cir. 1985) (en banc); Walker v.
Prisoner Rev. Bd., 694 F.2d 499, 501 (7th Cr. 1982).

The issues raised in the present case are anal ogous to those
presented in Anyanwutaku. 151 F.3d 1053. Plaintiffs’ clains are
restricted to challenging the Comm ssion’s regul ati ons and
procedures, and not the fact nor the duration of plaintiffs’
confinement. In other words, plaintiffs’ challenge wll not be
di spositive in effectuating plaintiffs’ rel ease; a decision
finding the Comm ssion’s procedures unconstitutional wll not
necessitate an earlier release of any of the plaintiffs, but wll
sinply ensure the constitutional resolution of the plaintiffs’
parol e revocati on process. Therefore, the Court concludes that

plaintiffs’ clains are properly presented under 42 U S. C. 8§ 1983.
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C. Plaintiffs Do Not Fail to State a Claim

Def endants further contend that plaintiffs’ clains should be
dism ssed for lack of nmerit. Specifically, defendants argue that
their regul ations provide findings of probable cause and
revocation hearings within those tinme periods required by the
Constitution. Thus, defendants contend that plaintiffs’ clains
shoul d be dism ssed as a matter of |law. See Best v. Kelly, 39
F.3d 328, 330 (D.C. Gr. 1994).

Plaintiffs’ allegations that the Conm ssion’s regul ati ons,
as witten and as applied, fail to provide pronpt findings of
probabl e cause or tinely revocation hearings, clearly state a
cl ai mupon which relief may be granted. The Suprene Court in
Morrissey v. Brewer Court held that parolees retain a liberty
interest in their freedom and that such an interest requires
that a determ nation of probable cause be made pronptly after the
arrest of a parolee. 408 U S. 471, 484-86, 92 S. . 2593
(1972). This requirenment was further defined by the Court’s
deci sion in County of Riverside v. McLaughlin, 500 U.S. 44, 111
S. C. 1661 (1991). In County of Riverside, the Suprene Court
held that arrestees, whose suit under 8 1983 alleged that the
county had failed to provide pronpt determ nations of probable
cause and thus had viol ated due process, were entitled to such a

finding within 48 hours of arrest. 500 U S. at 45. The Court

15



noted that it had previously established in Gerstein v. Pugh, 420
US 103, 95 S. C. 854 (1975), that the determ nation nust be
made pronptly, and defined pronptly as a decision made within 48
hours. 500 U. S. at 45.

The Suprenme Court has al so established that a parolee is
entitled to a final parole revocation hearing within a reasonabl e
time fromthe date of arrest. See Morrissey, 408 U. S. at 488.
VWhile the Court was unwilling to define the paraneters of what
constitutes a “reasonable tine,” it held that a revocation
hearing held sixty days fromthe date of arrest would not be
unreasonable. 408 U. S. at 488. Thus, the Court established that
a parolees’ constitutional rights extend to both a pronpt
determ nati on of probable cause and a revocation hearing held
within a reasonabl e period of tine.

In the present case, plaintiffs contend that neither the
Commi ssions’ rules nor practices provide the due process outlined
in Morrissey and its progeny. Since the Suprene Court has
established that parolees retain a liberty interest in their
freedom and that parolees are entitled to both a pronpt finding
of probabl e cause and a final revocation hearing within a
reasonable tine, plaintiffs’ conplaint states a cl ai mupon which

relief may be granted.
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D. Plaintiffs” Requested Relief Does Not Violate the
Separation of Powers Doctrine

Def endants’ final argunent is that the injunctive relief
sought by plaintiffs would violate the doctrine of separation of
powers. This argunent is devoid of nmerit. |In Rizzo v. Goode, 423
U S. 362, 379-80, 96 S. Ct. 598 (1976), the Suprenme Court held
that injunctive relief is appropriate where plaintiffs can
denonstrate a pervasive pattern of violations flowng froma
del i berate plan of the naned defendants. See also Ellis v.
District of Columbia, 84 F.3d 1413, 1424 (D.C. G
1996) (“Injunctive relief is warranted in this type of § 1983
action only if there is ‘a pervasive pattern...flowng froma
del i berate plan by nanmed defendants’”); Wash. Mobilization Comm.
v. Culinane, 566 F.2d 107, 122 (D.C. Cr. 1977)(requiring
plaintiffs show that defendant “directed, authorized or approved”’
the allegedly unconstitutional conduct). |In view of the
foregoing reasons, plaintiffs have clearly brought such a claim

Accordi ngly, defendants’ notion to dism ss is DENIED.

I11. Plaintiffs” Motion for Class Certification

Plaintiffs seek to certify a class of approximately 400 D. C
Code offenders in order to challenge the Comm ssion’s regul ati ons
governi ng parol e revocation procedures. Under Fed. R Cv. P.

23(a), in order for a class to be certified, plaintiffs nust
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satisfy four criteria: 1) joinder of all nenbers nust be
inpractical, 2) questions of |law or fact nust be common to al
menbers of the class, 3) the representative parties nust be

typi cal nenbers of the class, and 4) the representatives nust
fairly represent the interests of the class. See, e.g., General
Tel. Co. v. Falcone, 457 U.S. 147, 156, 102 S. C. 2364 (1982).
Furthernore, plaintiffs nust show that the class falls within the
requirenent of Fed. R Cv. P. 23(b)(2), that “the party
opposi ng the class has acted or refused to act on grounds
generally applicable to the class, thereby naking appropriate
final injunctive relief or corresponding declaratory relief with
respect to the class as a whole.” Fed. R Gv. P. 23(b)(2).

In opposition to plaintiffs’ notion for class certification
defendants rely upon their notion to dism ss, contending that
because plaintiffs have failed to bring a justiciable claimunder
habeas corpus, the case should be dism ssed. Hence, defendants
claim there is in fact no comon issue properly before the Court
under which a class may be certified.

Def endants’ contention that the plaintiffs’ claimnust be
di sm ssed because it was not brought as a habeas action is
unpersuasive. As outlined above, it is clear that plaintiffs’
action under 8§ 1983 properly presents a clai mupon which relief

may be granted. For this reason, defendants’ notion to dismss
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has been deni ed, and as such, the core of defendants’ opposition
to class certification is noot.

The evidence in support of class certification being
persuasi ve, the Court hereby concludes that plaintiffs have
denonstrated sufficient nunerosity, commonality, typicality, and
adequacy to nerit class certification. Additionally, the Court
is convinced that this action fits within the paraneters of Fed.
R Gv. P. 23(b)(2). Accordingly, plaintiffs’ notion for class

certification is hereby GRANTED.

I11. Plaintiffs® Motion for Summary Judgment

Plaintiffs’ notion for summary judgnent advances three
princi pal argunents: 1) the Comm ssion’s regul ations at issue are
unconstitutional and violate due process as a natter of |law, 2)
t he evi dence presented, including defendants’ own adm ssions and
testinmony, clearly denonstrates that the Conm ssion’s non-
conpliance wwth its regulations is causing further
unconstitutional violations of due process, and 3) defendants’
practices constitute a policy and custom of constitutional
violations sufficient to justify injunctive relief.

Plaintiffs claimthat the Comm ssion’s regul ations are
facially unconstitutional. The regulations at issue govern the

Comm ssion’s procedures, both pre- and post-arrest, for
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det erm ni ng whet her probabl e cause exists to support parole
revocation. In addition, plaintiffs’ conplaint also facially
chal I enges the Comm ssion’s regul ati ons governing the

Comm ssion’s timng of final parole revocation hearings.

Finally, plaintiffs claimthat the Comm ssion’ s regul ations
regardi ng parolees’ right to discovery of the evidence to be used
agai nst them are al so unconstitutional on their face, since they
deprive parolees of their right to due process.

Plaintiffs also claimthat the Conm ssion’s regul ations are
unconstitutional as applied. They contend that the evidence
overwhel m ngly shows that the Conm ssion has been unwilling or
unabl e to neet the deadlines prescribed by its own regul ations,
and that these failures have resulted in additional delays in the
parol e revocation process. Plaintiffs contend that these
addi tional delays are in violation of parolees’ constitutional
rights. Finally, plaintiffs’ conplaint alleges that the
pervasive and continuing nature of these violations is sufficient
to merit injunctive relief.

A. Standard of Review

Summary judgnent shoul d be granted pursuant to Federal Rule
of Cvil Procedure 56 only if there are no genuine issues of
material fact and the noving party is entitled to judgnent as a

matter of |law. See Celotex Corp. v. Catrett, 477 U. S. 317, 322,
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106 S. C. 2548 (1986); AKA v. Washington Hosp. Ctr., 116 F.3d
876, 879 (D.C. Cr.), reh’g en banc granted, 124 F.3d 1302
(1997). In ruling upon cross-notions for summary judgnent, the
Court shall grant summary judgnent only if one of the noving
parties is entitled to judgnent as a nmatter of |aw upon materi al
facts that are not genuinely disputed. See Rhoads v. McFerran,
517 F.2d 66, 67 (2d Cir. 1975).

B. Constitutionality of the Commission’s Regulations

Governing the Determination of Probable Cause

Plaintiffs claimthat the Comm ssion’s regul ations violate
due process. The Conmm ssion’s procedures, governed by 28 C. F. R
8§ 2.98, and § 2.101, provide for a nmultifaceted determ nati on of
probabl e cause. First, before a parole violation warrant is
i ssued, the regulations require that the Comm ssion find that
“satisfactory evidence” exists that the parolee has conmtted the
al | eged parole violation. The Comm ssion’ s handbook specifically
states that the satisfactory evidence requirenent is “less
stringent than the probable cause standard.” United States
Parol e Comm ssion Rules & Proc. Man. at 211. However, M chael
Stover, the Conm ssion’s General counsel, when presented with
this precise issue, stated to the Court that the satisfactory
evi dence standard is the sane as that of probable cause. “I

think that it is absolutely clear that as we have defined
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satisfactory evidence, and in fact the Chairman said so in a
publ i shed regulation, that the two are equivalent.” Statenent of
M chael Stover, 7/16/01 Tr. at 83. It is troubling to the Court
that the Comm ssion’s interpretation of this standard is directly
contrary to the explanation provided in the Conm ssion’s own
handbook.

In addition to this initial determ nation of satisfactory
evi dence, the Comm ssion’s regulations call for a nore
conpr ehensi ve determ nati on of probable cause. Follow ng the
execution of a revocation warrant based on probabl e cause, the
Comm ssion’s regulations entitle parolees to a prelimnary
interview. The purpose of this interview, according to the
regul ations, is to “determne if there is probable cause to
believe that the parolee has violated his parole as charged.” 28
CF.R § 2.101(a). In the wirds of the Conm ssion, the
interview, “gives the parolee a chance to rebut the finding,
rebut satisfactory evidence.” Statenent of M chael Stover
7/16/01 Tr. at 84. At the conclusion of this interview, the
regul ations call for the interviewng officer to submt to the
Comm ssion a digest of the hearing and a recomendati on regardi ng
t he exi stence of probable cause. Though the evidence suggests
that this recommendation is granted extrene deference, the

regul ations finally call for a de novo review of the record by
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t he Conmmi ssioners, resulting in a final probable cause decision.?
This final decision, based upon all the conpiled evidence, is due
within 21 days of the prelimnary interview Plaintiffs
chal l enge the constitutionality of this process.

The Fifth and Fourteenth Amendnents’? due process cl auses
serve to protect individuals liberty interests from governnent
intrusion. |In Morrissey, the Supreme Court established that
despite their limted rights, parolees retain a liberty interest
intheir freedom 408 U S. at 482. Gven this interest, the
Court held that probabl e cause decisions nmust be nade “as
pronptly as convenient after arrest.” 408 U S. at 485-88.

Wil e the Morrissey Court did not define what “pronpt”
entails, in the context of crimnal arrests, the Suprene Court
has held that a “pronpt” determ nation of probable cause was one
made within 48 hours of arrest. See County of Riverside, 500
U S at 56. Furthernore, in Gerstein v. Pugh, the Suprene Court

held that “as a condition for any significant pretrial restraint

! The evidence presented to the Court shows that the recommendati on of the
prelimnary interviewer is granted extreme weight: Q “So you have never
reversed an interviewer’'s recomendati on or analyst’s recomrendation with
request to supporting a finding of probable cause?” A “Not in a D. C case”
Dep. Testinony of Mchael J. Gaines, 5/11/01 at 46. Q “On occasion does a
conmi ssi oner determ ne that there is no probable cause?” A “l cannot speak
for other menmbers. |’ve not made a finding that there is not probable cause
on any cases that have been presented to ne.” Dep. Testinony of Tinothy Jones,
5/11/01 at 44.

2 While the Fourteenth Amendnent's due process clause is by its terns
applicable only to the States, the Fifth Amendnent's due process cl ause
extends to the District of Columbia. See Bolling v. Sharpe, 347 U.S. 497, 74
S.Ct. 693 (1954).
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of liberty,” states nust provide a fair and reliable
determ nation of probable cause “either before or pronptly after
arrest.” 420 U S. at 125.

Whil e a conpelling argunent exists that a pronpt
determ nati on of probable cause should be made within 48 hours of
arrest, this Court is unwlling to make such a finding in the
parol e revocation context. The liberty interest of parolees is
somewhat | ess than the arrestees in County of Riverside and
Gerstein. Furthernore, the Suprenme Court in Morrissey declined
to issue any such protocol, for fear of inproperly legislating
the states’ parole revocation processes. However, the Suprene
Court did say that the probable cause determ nation nust be
“pronpt”, thereby setting some limt on what the Comm ssion may
do. Even defendants interpret “pronpt” under Morrissey as being
three to five days after the arrest of a parolee. See
Comm ssion’s Conclusions of Law at Y 14 (arguing that the
Comm ssion conplies with Morrissey s pronpt probabl e cause
requi renent by holding prelimnary interviews wwthin 3-5 days
after arrest). Wile plaintiffs challenge the facial
constitutionality of the regulations, their clainms focus on the
del ay of a final probabl e cause determ nation for nore than 21
days fromthe date of arrest. Plaintiffs do not challenge the

Comm ssion’s interpretation of “pronpt” as being within three to
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five days. G ven the sonewhat reduced |iberty interests of

parol ees, the Court finds that a determ nation of probable cause
within three to five days of arrest is a reasonable
interpretation of Morrissey' s requirenents.

Wil e conceding that “pronpt” neans within three to five
days, the Conm ssion denies that any of its regulations violate
par ol ees’ due process rights. Rather, citing Ellis, 84 F.3d at
1423, the Conm ssion contends that its procedures satisfy the
pronptness requirenent by virtue of its pre-arrest finding that
“satisfactory evidence” exists of the alleged parole violation
and by holding the prelimnary interviewwthin 3 to 5 days. 1In
Ellis, the DDC. Grcuit held that a pre-arrest determ nation of
probabl e cause may satisfy Morrissey’' s requirenent, when vi ewed
in conjunction wwth the procedure as a whole. 84 F.3d at 1423.
Rel yi ng on that decision, defendants contend that their pre-
arrest determ nation of “satisfactory evidence” is equivalent to
a determ nation of probable cause, as denonstrated by M chael
Stover’s statenent, and thus, argue that their regul ations neet
Morrissey’' s pronptness requirenent.

Def endants’ contention, however, is internally inconsistent.
Wi | e defendants claimtheir determ nation of “satisfactory
evidence” is equal to the standard for probable cause, despite

what the Comm ssion’s handbook states, and that they therefore
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conply with Ellis, the Comm ssion’s reliance on an additional
process undermnes this assertion. |If, in fact, the regul ations
call for a pre-arrest probable cause determ nation, as defendants
have represented to the court, then defendants cannot justify the
addi tional 21 days of incarceration parol ees endure during the
Commi ssion’s duplicitous post-arrest probable cause procedure.

Def endants have failed to reconcile these conpeting clains.
While claimng that their “satisfactory evidence test” is a
standard equal to that of “probable cause,” defendants also claim
that their post-arrest probable cause process is conpletely
necessary. See 7/16/01 Tr. at 81-84. Defendants sinply cannot
have it both ways: either the pre-arrest procedure is sufficient,
and thus defendants are unjustified in del ayi ng parol ees’
revocation hearings an additional 21 days while determ ning
probabl e cause a second tinme, or, the pre-arrest procedure is an
i nsufficient determ nant of probable cause, in which case
defendants’ regulations fail to provide a pronpt determ nation of
probabl e cause. Accordingly, the Comm ssion’ s regul ations
governing the determ nati on of probable cause are facially
unconstitutional, either resulting in needless delay, in

violation of the parolee’s liberty interest, or by failing to
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provide for a pronpt determ nation of probable cause in violation
of Morrissey.?

Wil e contending that the regulations are facially
unconstitutional, plaintiffs further present evidence that the
Comm ssion’s current non-conpliance with those regul ati ons has
caused egregi ous violations of parol ees’ due process rights.

Under the applicable regulations, as outlined above, the

Comm ssion’s determ nation of probable cause consists of three
distinct steps: (1) a pre-arrest determnation, (2) a prelimnary
interview, and (3) a final decision. According to the

regul ations, the entire process should take 26 days at the nost.

Plaintiffs point to a nunber of particularly egregious
exanpl es of the Comm ssion’s failure to followits own
regul ations. Mrilyn Rowe did not receive a probabl e cause
determnation until approximtely 50 days after her arrest. John
Giffin did not receive a probable cause determ nation until over
90 days after his arrest. Darnell Bradley did not receive a
prelimnary interview until over 60 days after his arrest. Lews

Stewart did not receive a prelimnary interview until over 90

% Defendants’ contention that these procedures are justified as a nore

ef fective and exhaustive review of probable cause is unpersuasive. Defendants
contend that their procedure is justified under the informed use of

di scretion. See Gagnon v. Scarpelli, 411 U.S. 778, 785, 93 S. C. 1756
(1973). This contention however is without nmerit. As the Supreme Court in
Riverside noted, while flexibility in the process is provided, such
flexibility has its lints, and cannot excuse the infringenent of an

i ndividual s constitutional rights. See Riverside, 500 U.S. at 55-58.
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days after his arrest. Oher notably egregi ous del ayed probabl e
cause determ nations include: 176 days fromarrest, 171 days from
arrest, 123 days fromarrest, 107 days fromarrest, and 84 days
fromarrest. See Denson Decl. These are not isolated incidents.
The Comm ssion admts that these del ays were typical of the
del ays facing other parolees. See Stover Dep. at 71:18 - 72:15.
Plaintiffs reviewed the Comm ssion’s records and found that of
t hose parolees eligible for a probable cause determ nation, at
| east 136 parolees, not including any of the 116 rel eased w t hout
heari ngs, were not provided with a probabl e cause determ nation
pronmptly after arrest. See Denson Decl.

Wil e the Conmission maintains that it is inproving,*he
full extent of the problemrenains sonmewhat unclear. The
Comm ssi on does not have a systemfor nonitoring the timeliness
of its interview and hearings, and is unable to organize the
i nformati on necessary to make such a determ nation. See Response
to Interrog. 6, Dep. Ex. 2; Robertson Dep. At 231-232; Denson
Decl. However, the Conm ssion does estimate that it is unable to
provi de probabl e cause determ nations within 24 days of arrest in
approxi mately 20-30% of incom ng cases, see Denton Dep. at 257.

This | evel of conpliance may be unsustai nabl e because it is based

4 On September 6, 2001, defendants filed with the Court a declaration

cont ai ni ng updated statistics that arguably indicate some inprovenment in the
average time fromarrest to revocation hearing. See Defendants Notice of
Filing [48-1].
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on constant overtine and the use of only tenporarily assigned
staff. See Robertson Dep. at 28:9 & 228:19; Denton Dep. at
230:17; Gaines Dep. at 135:3-135:10.

C. The Commissions” Final Revocation Procedure

Plaintiffs also challenge the facial constitutionality of
the Comm ssion’s regul ati ons governing final parole revocation
decisions, claimng that the Comm ssion’s regulations fail to
provide tinmely revocation hearings. The Comm ssion’s procedures,
governed by 28 CF. R § 2.102, and 8 2.103, provide that a final
revocation hearing “shall be scheduled to be held no |later than
sixty days after a final determ nation of probable cause.” 28
CF.R 8 2.102(f). The purpose of this final revocation hearing
is to determ ne whether the parolee has, in fact, violated the
conditions of his parole as alleged. See 1d. at § 2.103(a).

I n Morrissey, the Supreme Court held that a final
“revocation hearing nmust be tendered within a reasonable tine
after the parol ee 1s taken into custody.” 408 U. S. at 488
(enphasi s added). There the Court held that a delay of 60 days
fromarrest “would not appear to be unreasonable.” 408 U. S at
488. This holding is specifically reflected in the Comm ssion’s
own report dated January 4, 2001, “[b]y October of 2000, the
Comm ssion had a backl og of over 240 arrested parol ees who were

beyond the Constitutional deadline established by the U S.
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Suprene Court in Morrissey v. Brewer...which is 60 days fromthe
date of arrest.” (enphasis added).

The Comm ssion’s procedures, as witten, fail to satisfy the
requi renents of due process. Wile the Suprene Court in
Morrissey was clear that it did not intend to wite a code of
procedure for parole revocation hearings, it did provide
gui dance. The Suprene Court was clear that a final revocation
hearing nust be held within a reasonable period of tine after
arrest. See Morrissey, 408 U. S. at 488. As witten, the
Comm ssion’s regul ations provide for a final revocation hearing
sixty days after a final probable cause determination. This
woul d not appear to be unreasonable, 1f the Comm ssion provided a
pronpt probabl e cause determ nation. However, because the
Comm ssi on del ays the inception of the sixty-day schedule from
the date of arrest to the date of a probabl e cause determ nation
and it takes the Conmm ssion, at a mninum 26 days to reach a
final probable cause determnation, this results in at |east 86
days of incarceration fromarrest to a hearing.

Mor eover, under the Conm ssion’s regul ations, the final
revocation hearing is then followed by an additional 21-day
period of incarceration during which tinme the final parole
revocation decision is made. See 28 C.F.R 8 2.105(c). This

means that parolees do not receive a final revocation decision
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until 107 after arrest, at best. This is alnost twice as |ong as
the 60 day benchmark nentioned in Morrissey. In the Court’s
view, a delay of 107 days for a final revocation decision is

unr easonabl e.

Furthernore, as defendants admt, there have been delays in
provi di ng revocati on hearings beyond the unreasonabl e deadl i nes
set in the regulations. See Stover Dep. at 71:18 - 72:15. Fred
Robi nson was detained for over four nonths w thout receiving a
revocation hearing. Oher exanples of egregious del ays between
warrant execution and final revocation hearing include 217 days,
183 days, 165 days, 156 days and 152 days. See Denson
Decl aration.® The Conmi ssion’s delay in providing final
revocation hearings is exacerbated by initial delays in providing
probabl e cause determ nations (since the Conm ssion’s regul ati ons
provide for a hearing 60 days fromthe probabl e cause
determ nation, rather than 60 days fromarrest) and further
delays in providing final revocation decisions. As stated
previously, the revocation hearings provided for in the
Comm ssion’s regul ations do not result directly in a revocation

deci sion. The actual decision should be nmade by the Conm ssion

5 ne serious repercussion of the Conmssion’s failure to provide revocation
hearings within a reasonable period is that some parol ees are detai ned

awai ting revocation hearings for a |longer period than their potential penalty
under the Commi ssion’s guidelines. See Robertson Dep. at 202:13 - 206: 14;
Shoqui st Dep. at 94:17 - 95:16; 102:16-104:3; M chael Green Dep. at 80:13 -
82: 20.
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wi thin 21 days of the hearing, excluding holidays. See 28 C F.R
8§ 2.105(c). However, the Comm ssion admts it does not neet this
21 day deadline 90%of the time. See Shoquist Dep. at 39:21 -
40:11. Further, the Comm ssion admits that w thout additional
staff positions for this function, these delays wll continue or
wor sen. See Shoqui st Dep. at 91:8-92:15. While the Comm ssion
mai ntai ns that the delays have dim nished, it acknow edges that
as recently as July 2001, the average period fromarrest to final
decision remains at |east 140 days. See Robertson Aff. at 2, 4.
The Comm ssion files show del ays between arrests of individuals
and final decision of 201 days; 196 days; 189 days; and 188 days
for two people. See Denson Decl.?®

There have al so been del ays for parolees held for warrants
based on alleged crimnal convictions. |In these cases, the
Commi ssion is not required to provi de probabl e cause heari ngs,
but nust still hold revocation hearings within 90 days of arrest.
Plaintiffs’ point to egregious exanples of delays in this context
of 326 days, 211 days, 192 days, 185 days, and 175 days. See
Denson Decl .

According to defendants’ representations at the hearing, the

average tinme fromarrest to revocation hearing is 92 days, and

6 In at least 32 instances the final outcome after these del ays has been a

finding that the evidence did not establish that any parole violation actually
occurred. See Robertson Aff. at p. 3.
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the average time fromarrest to a final decision is 131 days.
7/17/01 Tr. at 69. The U S. Marshal Service provided an
inpartial report stating that the average tine fromarrest to
revocation hearing is 99 days, and the average tine from arrest
to final decision is 156 days. It is clear, no matter what
statistics the Court |ooks to, the Comm ssion has failed and
continues to fail to neet the requirenents of its own

unr easonabl e regul ati ons.

In the opinion of the Court, it would appear to conport wth
due process for the Commi ssion to provide a final determ nation
of probable cause within 5 days of arrest, a final revocation
hearing 60 days thereafter (within 65 days after arrest), and a
final revocation decision 21 days thereafter (wthin 86 days of
arrest). Wiile this my be at the outer limts of what is
reasonable, given the flexibility permtted by the Morrissey
Court for the parole revocation process, the Court cannot
conclude that a total period of 86 days would be per se
unr easonabl e.

D. The Commissions” Regulations Regarding Discovery

Plaintiffs also allege that the Comm ssion’s regul ati ons
denyi ng parol ees the opportunity to review all the evidence
agai nst them before having to present their case violate

principles of due process. First, plaintiffs conplain that they
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are not provided discovery prior to the prelimnary interview.
The Comm ssion’s procedures provide for the discovery only at the
final revocation hearing. Under 28 C.F.R § 2.103(d), *“al

evi dence upon which the finding of violation may be based shal

be disclosed at or before the [revocation] hearing.”’

Second, plaintiffs conplain that they are not provided al
the information upon which the Comm ssion bases its decision as
to whether a violation has occurred and, if so, what the
Comm ssion’s response will be. The Conm ssion’s regul ations
provide that “all evidence upon which the finding of violation
may be based shall be disclosed to the alleged violator at or
before the revocation hearing.” See 28 CF.R § 2.103(d).
Plaintiffs contend that the regulations fail to provide simlar
di scl osure of such evidence with respect to what actions should
be taken in the event a violation is found so that the exam ner
can recomend the appropriate action, in violation of due
process. Plaintiffs argue that this violates Morrissey’s
requi renent that a parolee be afforded the opportunity to fully
address the case against himor her.

Finally, plaintiffs conplain that the Comm ssion nmakes

revocation decisions without hearing the parolee’s case.

" This appears contrary to the statements of Mchael Stover that the
prelimnary interviewis an opportunity for the parolee to rebut that evidence
used against himin satisfying the Comm ssion's finding that probable cause
exi sts that the parolee violated his parole. The parolee cannot rebut the

evi dence against him if he does not know what the evidence is.
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Al t hough the parolee’s full case is heard by the hearing
exam ner, the Conm ssioners may overrule the factual findings of
the hearing officer without listening to a tape of the parolee’s
argunment s upon which the hearing officer’s decision was based.
The Court is mndful of the Suprenme Court’s guidance in
Morrissey that “[The Court] cannot wite a code of procedures;
that is the responsibility of each State” and “[ The Court has] no
t hought to create an inflexible structure for parole revocation
procedures.” 408 U. S. at 488, 490. How the Comm ssion wites
its parole revocation regulations is up to the Conm ssion, so
| ong as those regul ations do not violate due process. However,
Morrissey is also clear as to what is required to conport with
due process. “Wth respect to the prelimnary hearing..., the
par ol ee should be given notice that the hearing wll take place
and that its purpose is to determ ne whether there is probable
cause to believe he has conmtted a parole violation. The notice
shoul d state what parole violations have been alleged.” 408 U S
at 486-87. At the revocation hearing, “[t]he parol ee nust have
an opportunity to be heard and to show, if he can, that he did
not violate the conditions, or if he did, that the circunstances
in mtigation suggest that the violation does not warrant
revocation.” 408 U.S. at 488. The “m ni mumrequi renents of due

process ... include (a) witten notice of the clainmed violations
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of parole; (b) disclosure to the parol ee of evidence against him
(c) opportunity to be heard in person and to present w tnesses
and docunentary evidence; (d)....” 408 U S. at 489.

The Court would be remss inits responsibilities if it did
not mandate the Commi ssion’s strict conpliance with the clear and
pl ai n | anguage of Morrissey. First, parolees nust be provided
noti ce of the probable cause hearing (or interview), the reason
for the hearing, and what violations have been alleged. Since
the Suprene Court stated that this notice nust informthe parol ee
that the hearing will take place, this necessarily inplies that
the parolees are to receive this notice before the hearing.
Second, prior to the final revocation hearing, the Conm ssion
nmust di sclose to the parol ee the evidence against him In order
for the parolee to have a neaningful right to be heard at the
hearing on the issue of the alleged parole violation and
mtigation against revocation, the parolee is entitled to the
di scl osure of evidence on both of these issues before the final
hearing. Third, in order for the parolees to have a neani ngful
right to be heard and present evidence at the hearing, the
ulti mate deci sion maker must be inforned of all of the parol ees’
argunents and evidence prior to rendering a decision.

The Court will not re-wite the Comm ssion’s regul ations or

dictate to the Comm ssion exactly how it should conply with the
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due process principles spelled out in Morrissey. On the other
hand, the Court will require that the Conm ssion conply fully
with the Morrissey mandates. It is for the Conm ssion to
pronul gate regul ati ons and procedures that will survive
constitutional scrutiny to ensure that all parol ees receive
proper notice of the allegations against them receive al
di scovery related to the issue of whether there was a parol e
violation, and if so, whether parole should be revoked in advance
of the hearing, and that the final decision nmaker is infornmed of
all of the parolees’ argunents and evidence prior to rendering a
deci si on.

E. The Propriety of the Relief Requested

1. Requirements of Injunctive Relief

Plaintiffs claimthat the evidence clearly denonstrates a
pervasi ve pattern of unconstitutional delays sufficient to nerit
injunctive relief. In order for injunctive relief to be proper,
plaintiffs nust denonstrate a “pervasive pattern...flowng froma
del i berate plan by the naned defendants.” Ellis, 84 F.3d at 1424
(citing Rizzo, 423 U.S. at 379-380). This standard further
requires plaintiffs to show that either “the local officials had
direct responsibility for allegedly unconstitutional behavior or

that the incidence of such m sconduct is nore severe than
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el sewhere.” Ellis, 84 F. 3d at 1424 (citing Rizzo, 423 U. S. at
375-76).

Def endants contend that there is nothing in the record
before the Court to show that the Comm ssion has caused delays to
occur in its revocation proceedi ngs through a deliberate plan,
and denies that it has “directed, authorized, or approved” any
such del ays. Rather, defendants contend that the delays are the
result of three factors: 1) Congress’s failure to appropriate
proper |evels of funding to the Comm ssion, 2) the execution of
out-standing warrants issued by the D.C. Board of Parole, and 3)
the actions of other agencies involved in the parole process. In
short, while conceding that the Conm ssion and the Attorney
Ceneral were aware that such problens were likely to occur,
acknow edging the critical status of affairs, and admtting to
bei ng “seriously unable” to cope with the Conm ssion’s casel oad,
defendants attenpt to defend their practices by claimng that
t hose del ays were not the result of “conduct different from
[their] operational norm” This statenent clearly illustrates
that the defendants, however tacitly, accept the current and
continuing state of affairs, a state of affairs in which
parol ees’ due process rights have been repeatedly disregarded,
resulting in parolees’ being stripped of their liberty and held

in prison for unconscionable periods of time w thout even a
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senbl ance of due process. The Comm ssion’s affairs are in such a
state of disarray that it admts to relying upon distraught
famly nmenbers to alert the Conm ssion to its own inconpetence.
See Robertson Dep. at 76.

Not wi t hst andi ng the Comm ssion’s excuses regardi ng the cause
of its deficient performance, the record is replete with
conpel l'i ng, conpetent and uncontroverted evidence illustrating a
pervasive pattern of undue delays. Indeed, the uncontroverted
facts of this case show that defendants are responsible for al
aspects of the parole revocation process, including the
pronmul gati on and i npl enmentati on of those procedures conpl ai ned of
in this action. Through the defendants’ continued adherence to
these regul ations, and a policy of even nore egregi ous del ays,

t he Comm ssions’ actions have directly resulted in the continuing
vi ol ati ons of parolees’ constitutional rights, violations that
the record has illustrated have been continuous in nature,
continue to this day, and wll undoubtedly continue into the
future unless this Court takes appropriate corrective action.
Furthernore, while the Court does not question whether the

exi sting problens have been caused by fundi ng woes outside of the
Comm ssion’s control, such a |lack of resources, while depl orable,
cannot justify continuing violations of parolees’ constitutional

rights. See Barker v. Wingo, 407 U.S. 514, 531, 92 U S. 2182
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(1972); Rouse v. Cameron, 373 F.2d 451, 457 (D.C. Gr. 1966) (a
“Iclontinuing failure to provide suitable... treatnent cannot be
justified by lack of staff or resources”); Detainees of Brooklyn
House of Detention for Men v. Malcolm, 520 F.2d 392 (2nd Cr
1975) (“inadequate resources of finances can never be an excuse
for depriving detainees of their constitutional rights”).

The Court notes that this case is conpletely distinguishable
fromEllis, where the D.C. Circuit found that evidence that the
D.C. Board of Parol e denied revocation hearings within 60 days
and even within 90 days to “a small but significant nunber of
al l eged parole violators” did not warrant injunctive relief. 84
F.3d at 1424. Here, by the Conm ssion’s own adm ssions, the
probl ens are severe and pervasive.

2. The Existence of Continuing Violations

Injunctive relief is only justified where the plaintiff can
show conti nui ng, adverse effects resulting fromthe conpl ai ned- of
event. See Los Angeles v. Lyons, 461 U S 95, 102, 103 S. O
1660 (1983). 1In this case, defendants contend that plaintiffs,
whi | e succeeding in establishing a past pattern of delays, have
failed to show a continuing pattern of such events. Wile a past
injury may have a bearing upon whether an injunction should be
granted, the plaintiffs nust show that there is a real immediate

threat that the injury will continue. See O*Shea v. Littleton,
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414 U. S. 488, 496, 94 S. . 669 (1974). Defendants clai mthat
since the D.C. Board of Parole has been abolished, the threat of
such an influx of cases is no |longer real, and thus, that
plaintiffs cannot show a continuing threat. Interestingly,
despite this defense, the Conm ssion admts that the current
average tine fromexecution of a warrant to the date of a final
revocation hearing remains in excess of that authorized by the
Comm ssion’s own gui del i nes.

Much of the evidence in support of an injunction cones from
the Comm ssion itself. The Conm ssion admts that it has
detai ned parolees in violation of their constitutional rights by
failing to provide pronpt probable cause determ nations and
failing to provide reasonably tinely revocation hearings. See
e.g-, Comm ssion’s Proposed Conclusions of Law, 1 4 (“[t]he fact
t hat many parol ees have been unconstitutionally detained through
del ayed revocati on proceedi ngs”); Conmm ssion’s Proposed Findi ngs
of Facts, § 7 (delays of four nonths “conmon”, sone del ays of
“six nonths or nore”) citing Stover Dep. at 71-72 & Robertson
Dep. at 202-206. The Conm ssion also admts that its files are
in such disarray that it cannot determ ne the actual del ays
experienced by parol ees for whom they have had revocation
heari ngs since August 2000, or identify the extent of the del ays

now bei ng experi enced by parol ees whose parol e revocation
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proceedi ngs are pending. See, e.g., Gaines Dep. at 85:5; Tinothy
Jones Dep. at 87:15-87:18; Robertson Dep. at 175:5-175:7.

Due to the state of disarray, plaintiffs had difficulty in
assessi ng and eval uating the Conm ssion’s records. See Denson
Decl . Neverthel ess, Defendants’ adm ssions and the information
that is ascertainable fromthe Comm ssion’s files make it clear
that these violations have been pervasive and remai n ongoing. As
mentioned previously, the systemfell into a state of what the
Comm ssion’s General Counsel admts was “near coll apse.” See
Stover Dep. at 47:10-50:3; Comm ssion’s Proposed Findings of Fact
at § 6. Defendants becane aware of this state of near coll apse
al nost imedi ately. See Gaines Dep. at 90:1 - 93:11. Five
months | ater, the systemremained in what the Conm ssion
described to the incom ng Bush Adm nistration as a state of
“crisis” in which the Comm ssion was unable to keep up wwth D.C
and federal casel oads. See Dep. Ex. 6: USPC Transition Report of
January 4, 2000, at 4. As of January 17, 2001, Conm ssion Case
Operations Adm ni strator Sam Robertson reported to Defendants at
the Comm ssion’s quarterly neeting that there was a backl og of
approxi mately 300 revocation cases. See Dep. Ex. 29 & Dep. Ex.
32. Over two nonths later, a |large backlog remained. On March
29, 2001, the Conm ssion represented to Congress that it had over

200 overdue revocation hearings, over 100 backl ogged and overdue
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warrant requests, and over 300 | ate hearings of other types. See
Dep. Ex. 18: 2002 Budget at 16.

In addition to such evidence denonstrating the continuing
nature of the violations, the immnent threat of future
violations is also clearly established by the fact that the
policies and regul ati ons causing these violations have not been
changed. Having thus determ ned that the regul ations governing
the Comm ssion’s determ nation of probable cause and the final
revocation hearings represent an unconstitutional violation of
due process, the Comm ssion’s continued reliance on those
policies represents a continued threat of such violations. Under
this analysis, it is clear that injunctive relief is appropriate
in this case. Accordingly, it is hereby ordered that plaintiffs’
nmotions for class certification and summary judgnent are granted
and defendants’ notion for summary judgnent and/or to dismss is

deni ed.

Conclusion

Havi ng determ ned that injunctive relief is appropriate in
this case but m ndful that the Comm ssion has recogni zed that it
“Is constitutionally obliged to resolve the current problem of
repeated unconstitutional delays in the nost efficient and

expedi ent manner possible,” see Defs.’ Conclusions of Law Y9,
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the Court will defer the entering of a final judgnent on the
merits at this time. The Court will afford the defendants
fifteen (15) days fromthe date of this order, to wit, Cctober
12, 2001, to promrmul gate and present to the Court an appropriate
plan to resolve the problens addressed in this opinion.
Plaintiffs shall file a response to defendants’ plan no |ater
than fifteen (15) days thereafter, or October 29, 2001. A status
hearing is scheduled for 10:00 a.m on Novenber 13, 2001 in
Courtroom One.

In the event that the Conmm ssion fails to present a satisfactory
plan to resolve the subject problens, the Court shall enter an
appropriate final order and grant such relief to the plaintiffs
as may be appropriate. The deadlines for subm ssion of the

Commi ssion’s plan and plaintiffs’ response shall not be extended.

IT 1S SO ORDERED.

DATE EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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